The Public Sector
Equality Duties and
financial decisions



An advice note for public authorities’

Therecent downturninthe economic climateis likely to have a significantimpact

on public authorities. Financial constraints have already resulted in many authorities
makingimportant decisions about their operation and the services they provide.
These decisions include efficiency drives, budget cuts, reorganisations and
relocations, redundancies,? and service reductions.

The Equality and Human Rights Commission is concerned that some decisions may
have adisproportionate effect on certain groups of people, and may be contrary to
the statutory equality obligations to which public authorities are subject.

Recent press reports substantiate these concerns by suggesting, forexample, that
women are more likely to be affected by redundancies than men, as companies
revise their maternity and flexible working policies in an attempt to save money.3

While acknowledging the difficult economic environmentin which publicauthorities
are now operating, the Commission is emphasising the mandatory nature of the
equality duties, and theimportance of public authorities meeting their duties when
making significant decisions.

The equality duties

A positive duty on public bodies to promote race equality was introduced in 2001.4
A duty to promote equality for disabled people came into effectin December 2006,>
and this was followed by a duty to promote gender equality which came into effect
in April 2007.6

While each duty places distinct legal obligations on public authorities, collectively
the duties have the common aim of ensuring that the public authorities work to
eliminate discrimination and promote equality in their activities.

This means that when developing proposals and making policy decisions, including
those about finance and service provision, public authorities must comply with their
statutory equality duties. Publicauthorities must ensure that decisions are madein
such away as to minimise unfairness, and do not have a disproportionately negative
effect on people from different ethnic groups, disabled people, and men and women.



Case study: Harrow’ - the importance of taking Public
Sector Equality Duties into account

To make savingsin light of budget deficits, the London Borough of Harrow
proposed torestrict the provision of adult care services to people with critical
needsonly.

A consultation and an equality impact assessment were carried out regarding
the proposed change. During this process, concerns were identified that the
proposed decision would have a differential impact on particular groups of
disabled people.

Areportontheissues, including analyses of the results of the consultation
process and the equality impact assessment, was then considered at a Cabinet
meeting, where the Council decided to effect the proposed change. However, the
Disability Equality Duty, and the specific obligations it places on the Council, was
not explicitly brought to the Councillors’ attention when they made the decision.

The Council’s decision was challenged by service users. The Court held that
elected members could not come to a balanced conclusion without being aware
of what their responsibilities were under the Disability Equality Duty. As aresult,
the decision to restrict adult care services was held to be unlawful.

The equality duties are legal obligations which should remain a priority, evenin
times of economic difficulty. The duties are aninvaluable tool to help ensure that
decisions do not create or perpetuate inequality.

To ensure that they have complied with the equality duties, and to ensure that any
decision made does not unfairly discriminate, public authorities should carry out
robust equalityimpact assessments and consult and involve relevant stakeholders
as part of the decision-making process.



Equality impact assessment

A key requirement of the Public Sector Duties is for public authorities to carry out
equality impact assessments for all relevant policies and decisions.

When public authorities are making financial decisions, itis vital that such decisions
are equalityimpactassessed; theimpact assessment being carried out when policy
isinitiated, as a central part of the policy development process.

As well as being alegal obligation under the Public Sector Duties, equality impact
assessmentis aninvaluable tool to assist authorities in ensuring that the interests
of all groups are properly taken into account when difficult choices about resources
arerequired.

Case study: Southall Black Sisters® - the need to impact
assess decisions

Southall Black Sisters (SBS) provides specialist services to Asian and Black
Caribbean women, particularly in relation to domestic violence issues.

InJune 2007, Ealing Council announced proposals to move away from funding
particular organisations (such as SBS), towards commissioning services
(including domestic violence services) following a competitive bidding exercise.

Despite concerns raised during consultation that plans had not been equality
impactassessed, and that commissioning could disadvantage grassroots
community initiatives, Ealing decided to press ahead with its proposals.

During discussions about criteria for commissioning domestic violence services,
SBS had highlighted the adverse impact the criteria could have on pre-existing
domestic violence services provided to women from ethnic minority
communities, and so an equality impact assessment should be carried out.

Ealing carried out belated impact assessments on proposals before deciding to
proceed with the existing domestic violence services commissioning criteria,
resulting in two SBS service users launching a judicial review of the decision.

Ultimately, Ealing conceded these submissions and withdrew from the case.
However, in an oral judgment, Lord Justice Moses reiterated the importance of
undertaking an equality impact assessment, and also theimportance of carrying
out animpact assessment before policy formulation.



Impact assessment requires public authorities to consider all relevant, available
informationin orderto anticipate any likely negative impact on people from
different racial groups, on disabled people, or on men and women, and to seek to
avoid that negative impact by taking alternative courses of action wherever possible.

Forexample, the equality duties require public authorities to consider the potential
impact of redundancies orreductionsin service on race relations. If ethnic minority
staff are disproportionately affected by a ‘lastin first out’ redundancy policy, could

this lead to tensions or a sense of grievance in the community, as well as potentially
beingindirectly discriminatory?

Similarly, under the Disability Equality Duty, public authorities are required to
promote disabled people’s participationin publiclife. ‘Publiclife’ is defined very
broadly in the statutory Codes of Practice® and caninclude participationin tenants’
associations, school councils, orin public appointments. Decisions which restrict
disabled people’s ability to participate in such forums, forexample by restricting
access tocommunity transport, may hamperan authority’s ability to meet its
statutory obligations. Such decisions may also inhibit the organisation’s ability to
promote positive images of disabled people.

So, inmaking adecision regarding funding or service provision, public authorities
must assess the potential impact of that decision, both positive and negative, as
regards race, disability and gender. Where furtheractionis required, public
authorities must take this into account. Should a public authority be unable to avoid
any potential negative impact which arises as a result of the decision, this must be a
key consideration of future action, such as considering the effect of the decision
when the financial situation has improved.

Thereality is that, in times of financial constraint, public authorities will have to make
difficult and often unpopular decisions regarding funding and service provision.

The Public Sector Equality Duties do not prevent authorities making these decisions,
provided that decisions are taken in accordance with the duties.



The importance of consultation and involvement

Underthe Gender Equality Duty, public authorities must consult staff, service users
and otherrelevant bodies.’Under the Disability Equality Duty, authorities must
promote disabled people’s participation and involve disabled people. Involvement
requires much more active engagement of disabled stakeholders than consultation.

Public authorities should consult and involve relevant stakeholders before making
important decisions. By effectively consulting and involving stakeholders, as an
integral part of their decision-making processes, public authorities will be able to
make better decisions by getting a clearer picture of the main equality issuesin their
work, gathering evidence to use in carrying outimpact assessments, and increasing
transparency and openness in decision-making.

Conclusion

Considering the economic climate public authorities are facing, itis moreimportant
than ever that authorities meet their statutory equality duties when making
decisions, particularly those regarding finance or service provision.

All such decisions should be subject to robustimpact assessment, which should
entail asound consideration of relevant data to identify if the decision may have a
negative impact on particular groups, and seek to avoid this. The decision-making
process also requires effective consultation and involvement with stakeholders to
identify and address relevantissues. When decisions are made, decision makers
must have the relevant data, including the results of equality impact assessment,
and of consultation and involvement, to ensure they reach aninformed decision.

Not only are publicauthorities under alegal obligation to meet the duties, but the
duties also constitute a tool for better decision-making, ensuring that decisions are
takeninan accountable mannerand do not adversely affect different ethnic groups,
disabled people, or men and women.
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Thisdocumentis not a definitive statement of the law. Authorities should
consult with the relevant Acts, Regulations and statutory Codes of Practice.

The Commission has recently published guidance on redundancies and equality
issues, Ashort guide to managing the downturn and preparing for recovery.
See www.here4business.net[a-guide-to-redundancy/

See www.timesonline.co.uk[tol[news|[politics/article5581549.ece

Race Relations (Amendment) Act 2000.

Disability Discrimination Act 2005.

Equality Act 2006.

R (Chavda and others) v London Borough of Harrow [2007] EWHC 3064 (Admin).
R (Kaur) v London Borough of Ealing [2008] EWHC 2062 (Admin).

Forboth the England and Wales, and Scotland, Codes of Practice, see
www.equalityhumanrights.com/en[forbusinessesandorganisation|
publicauthorities/disabilityequalityd/Pages|Codesofpracticel.aspx

Under the Gender Equality Duty, the obligation to consultis one of the specific
duties. The specific duties do not apply to authorities whose public functions are
solelyinrelation to Wales. However, the Equality and Human Rights Commission
strongly recommends that all public authorities in Wales operate as if the specific
gender equality duties apply to themin order to ensure that they are meeting
the general Gender Equality Duty.



Contactus

You can find out more or getin touch with us via our website at:
www.equalityhumanrights.com or by contacting one of our helplines below.

If you require this publicationin an alternative format and/or language please
contact the relevant helpline to discuss your needs. All publications are available to
download and order in a variety of formats from our website.

Helpline - England
Telephone: 08456046610
Textphone: 0845 604 6620
Fax: 0845604 6630

Helpline - Scotland
Telephone: 08456045510
Textphone: 0845604 5520
Fax: 0845604 5530

Helpline - Wales
Telephone: 0845604 8810
Textphone: 0845 604 8820
Fax: 0845604 8830

9am-5pm Monday to Friday except Wednesday 9am-8pm.

Calls from BT landlines are charged at local rates, but calls from mobiles and other
providers may vary.
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